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KEY AREAS TO BE COVERED

» Formulation of BEC

=» Framing a workable and effective construction tender
document

» Effective contract Management
» 'Sub-Contracting

» Pre-Dispute Resolution Mechanism to ensure “Zero
Dispute”

» Alternate Dispute Resolution Mechanisms




Bidder
Qualification Criteria

A Science or An Art?




Is it A Science? It involves

Data Analysis
Compliance Standards
Benchmarking Metrics

Or an Art? Yet, it’s also an art, demanding:

Judgment and Insight

Customization
Negotiation Skills

Regardless of whether we view it as a science or an art, the
best way to deal is the combination of both
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Vague tender clauses breed
disputes. Every clause should be

intentional, measurable, and crystal
clear — for both bidders and

evaluators.
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EFFECTIVE PRE-BID
MEETINGS

Transparent, well-documented
sessions uncover hidden issues,
address bidder doubts, and level the
playing field.
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CRITERIA-BASED

EVALUATION

Evaluation should follow
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PRE-TENDER ENGAGEMENT

Early discussions help refine
qualification criteria and attract more
relevant bids.

PROCUREMENT
SOLUTIONS
PROVIDER LLP

A PROCUREMENT CONSULTING AND ADVISORY FIRM
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documented, objective criteria —
not assumptions. Consistency

builds trust.
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RIGHT REPRESENTATION
AT THE TABLE

Pre-bid engagement isn't a sales pitch.
Contract specialists must be involved.
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AUDIT READINESS BY

DESIGN

A tender process that can’t
withstand post-award scrutiny
isn't truly transparent — even if it

followed the rules.
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Py |, BEHIND THE BIDS — PART 2:

A PROCUREMENT CONSULTING AND ADVISORY FIRM WHEN EL'G'B'L" v BECOMES Ex CLUSION

INTENT VS. IMPACT
&
The intention may be to ensure

neutrality—but the impact is
reduced competition.

EXCLUSION BY
DESIGN

@
Capable private firms with strong

credentials are excluded by legal
structure, not competence.

PERCEPTION
PROBLEM

L
Even if legally sound, the market

sees this as restrictive and unfair.

LOST OPPORTUNITY
&

The buyer might miss out on
innovative, efficient, and experienced
partners

TIME TO REFLECT
B

Are we designing tenders to
promote capability, or to control
who enters the door?.




Framing a workable and effective tender document

Why Tender Document Matters

*Foundation of successful project execution
*Ensures transparency and fairness
*Minimizes contractual ambiguities

Sets expectations for all stakeholder

*A good tender is the first step to a successful project
«Clarity, fairness, and foresight reduce disputes
«Continuous improvement by incorporating learnings




Key Components of a Good Tender Document

= NIT/IFB

» Fligibility Criteria & Bid Evaluation
= |TB

» GCC

» (Clear Scope of Work

®» Technical Specifications and Standards
» Milestones and Deliverables

» General & Special Conditions of Contract




How to balance fairness with efficiency in
complex, high-value tenderse

Drawing from experience across policy, systems, and stakeholders, here are
key takeaways:

Clarity is king

Pre-tender engagement
Effective pre-bid meetings

Right representation at the table
Criteria-based evaluation

Audit readiness by design
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Effective contract Management
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Poor Contract Management
rojects
»

&> www.procurepsp.com




Impact of Poor Contract Management

Missed Deadlines According to the World Bank, delays in public infrastructure projects in India cost the
economy over $10 billion annually.

A study by the International Association for Contract and Commercial Management (IACCM)
reveals 9.2% of annual revenue loss on this account.

Poor contract management, including unclear terms and delayed approvals, is a major
contributor.

Cost Over-Runs A report by the Ministry of Statistics and Programe Implementation (MoSPI), Gol, reveals that over 400
central sector projects face cost overruns, with an average escalation of 20-25%. Inefficient contract
processes are often to blame.

Compliance Risks CAG has flagged numerous instances of non-compliance in Government contracts, leading to disputes
and penalties. For example, in 2022- 23, over 30% of audits highlighted contractual irregularities.
Deloitte highlights that nearly 50% of organizations face compliance issues due to inadequate contract
management, leading to legal disputes and penalties.

Strained relationships The World Bank’s Ease of Doing Business Report (2020) highlighted that contract enforcement in India
takes an average of 1,445 days, damaging business relationships and trust. The IACCM also found
that over 80% of business relationships suffer due to poor contract practices, including ambiguous
terms and lack of communication.

Lost Revenue The Indian Economic Survey 2021 noted that inefficiencies in contract management, including delays
and disputes, result in significant revenue leakage, impacting both public and private sectors. PwC
estimates that up to 5-10% of annual revenue is lost due to inefficiencies in contract management,
including missed renewals and revenue leakage.




Practical Contract Management:-

Strategies and Pathways to avoid Disputes




Appllcablllty of Price Reduction Schedule - “Time is the essence of contract” is included to emphasize the
of timely performance. However, the practical applicability of this principle can be nuanced, particularly
55 of the Indian Contract Act, 1872.

» /Section-55 - lllustration
(i) | When time is of the essence:

If a party to a contract promises to do something at or before a specified time, and fails to do it, the
contract becomes voidable at the option of the other party, if time was intended to be of the essence of the
contract.

When time is not of the essence:

If time is
compens

t of the essence, the contract does not become voidable, but the other party is entitled to
lon for any loss caused by the delay.

Accepfance of delayed performance:

rty accepts performance even after the fime fixed, without protesting at the time of acceptance,
they cannot claim compensation for delay—unless they give notice of intention to claim damages at
heftime of accepting the delayed performance.



The Supreme Court judgment in Welspun Specialty Solution Limited vs. Oil and Natural Gas
Corporation Ltd. sheds light on this complex issue. The Court emphasized that simply having a
clause stating "time is of the essence of contract”™ is not sufficient to enforce it strictly.
Insteac_:l,la comprehensive examination of the entire contract and the surrounding circumstances
is crucial.

» Key takeaways from the judgment include:

(i) Extension Provisions: The presence of extension procedures for fulfilling obligations and
the applicability of liquidated damages for delays often indicate that time may not be of the
essence.

(if) /Practical Implications: Even with explicit clauses, the practicalities of execution and mutual
understanding of timelines play a significant role.

(ili) Contractual Context Matters: A comprehensive analysis of the whole agreement and its
context should be done, not just isolated clauses.

This judgment underscores the importance for businesses to adopt practical approaches in
dealing such critical issues to understand that enforcement of time-related clauses depends on
the broader contractual framework and the conduct of the parties involved.



WHY EMBRACE ADR

Expensive and Delaying Judicial System

Lengthy wait times for justice.

High costs associated with litigation.

Reduced faith in the court system among the general public.

Birth of Alternative Remedies

In response to the weaknesses of the judicial system.
Alternative remedies offer solutions outside of traditional
litigation.

Benefits of Alternative Dispute Resolution (ADR)

Provides cheap and speedy justice.
Preferred by disputing parties for resolving disputes.

Addresses the shortcomings of the traditional judicial
process.



s Advantages of ADR: |

ADVANTAGES OF ADR

Cost-effective compared to litigation. g & 2. -
Saves time by avoiding lengthy court procedures. \_/f \_/
Preserves relationships and reduces emotional stress. '

Allows for determination of legal rights where needed.

Flexible process adaptable to various types of disputes.

+* Process of ADR:

Parties work together to resolve disputes.

Flexibility in choosing applicable law and language.

Fewer meetings result in reduced expenses.

No court fees or expenses for obtaining copies of proceedings.
Involves a neutral third party chosen by mutual consent.

Confidential discussions improve communication and relationships.



WHAT IS “DISPUTE”

All disputes and differences between the parties, as to the construction or operation
of the contract, or the respective rights and liabilities of the parties on any matter in
question; or any other account whatsoever, but excluding the Excepted Matters
(detailed given in the contract); arising out of or in connection with the contract,

ithin thirty (30) days from aggrieved Party notifying the other Party of such
matters; whether before or after the completion/ termination of the contract,
that cannot be resolved amicably between the Procurement Officer and the
contractor within thirty (30) days from aggrieved Party notifying the other Party
of such matters, shall be called the “Dispute”.



EXCEPTED MATTERS

 ‘EXCEPTED MATTERS” are not disputable/ arbitrable,

* Decisions of the Procuring Entity, thereon shall be final and binding on the contractor.

 The ‘excepted matters’ shall stand expressly excluded from the purview of the Dispute
Resolution Mechanism, including Arbitration.

Where the Procuring Entity has raised the dispute, this sub-clause shall not apply.




EXCEPTED MATTERS

Unless otherwise stipulated in the contract, excepted matters shall include but not limited to:

a)

any controversies or claims brought by a third party for bodily injury, death, property damage or  any
indirect or consequential loss arising out of or in any way related to the performance of this Contract
(“Third Party Claim™), including, but not limited to, a Party’s right to seek contribution or indemnity
from the other Party in respect of a Third-Party Claim.

Issues related to the pre-award tender process or conditions.

ssues related to ambiguity in contract terms shall not be taken up after a contract has been signed. All
such issues should be highlighted before the signing of the contract by the contractor.

Provisions incorporated in the contract, which are beyond the purview of The Procurement Entity or are
in pursuance of policies of Government, including but not limited to

1)  Provisions of restrictions regarding local content and Purchase Preference to Local suppliers in
terms of Make in India policy of the Government.

11) Provisions regarding restrictions on Entities from Countries having land borders with India in
terms of the Government’s policies in this regard.

ii1) Purchase preference policies regarding MSEs and Start-ups



EXCEPTED MATTERS

* Dispute(s)/issue(s) involving claims below Rs --------- lakhs and above Rs --------- crores.

e Dispute(s)/issue(s) relating to indulgence of Contractor/Vendor/Bidder in
corrupt/fraudulent/collusive/coercive practices and/or the same is under investigation by CBI
or Vigilance or any other investigating agency or Government.

isputes involving claims below Rs ------- Lakhs and above Rs. ---------- crores:- Parties mutually
agree that
* dispute(s)/issue(s) involving claims below Rs ------- Lakhs and above Rs -------- crores shall not

be subject matter of Arbitration and are subject to the exclusive jurisdiction of the Court(s)
situated at --------—----—--- :



PRE-DISPUTE RESOLUTION MECHANISM




DISPUTE

CONTRACTOR TO SUBMIT 1

_ I . WSTORUDER 1) [SPUTE CLOSED
(To take up for resolution)

NOT RESOLVED

REFER TO

COORDINATOR FOR SC

EIC TO PRESENT > - CONTRACTORTO
THE CASE CONVENEMBZTING PRESENT THE CASE

RECOMMENDATION CA FOR APPROVAL




COMING TOGETHER IS A BEGINNING,
KEEPING TOGETHER IS PROGRESS,
WORKING TOGETHER IS SUCCESS

Pl feel free to contact:
Email : ghosh.kk232@gmail.com
Mob no - 9810413308



mailto:ghosh.kk232@gmail.com

THANK YOU
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